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at the station and accompanying her to the family home, some distance in 
the country, plaintiff sent a message to one Robert Swearinger, an acquaint- 
ance of the family, as follows: "Harry dead. Arrive with corpse at 6 a. m. 
Tell Thomas. [Signed] Edith Cowan." As received the message was signed 
"Edith Erwin" and Swearinger, not knowing and unable to learn of any 
person by that name, failed to notify the family and there was no one to 
meet the widow at the station. Plaintiff was greatly distressed in mind under 
the circumstances and brought action for damages, Held, that damages may 
be recovered for mental pain and anguish, resulting from the negligent trans- 
mission of a telegram, though unconnected with physical injury. Cowan v. 
W. U. Tel. Co (1904), — la. — , 98 N W. Rep 281. 

The decision reviews the authorities holding the above doctrine and 
affirms an earlier decision of the same court. Menizer v. Tel. Co., 93 la. 752, 
62 N. W. Rep. 1, 28 L. R. A. 72, 57 Am. St. Rep 294. See Shkarm. & 
Red. Neg. (4th Ed.) sec. 756; Graham v. W. U. Tel. Co. (1903), — La. — , 
34 South Rep. 91, 2 Michigan Law Review 150; Bryan v. W. U. Tel. Co. 
(1903), — N. C. — , 45 S. E. Rep. 938, 2 Michigan Law Review 421. 
The modern doctrine, so-called, allowing the recovery of damages for mental 
suffering, independent and apart from physical injury, is steadily gaining 
ground, as shown by a number of recent cases both in this country and in 
England. See Bell v G. N. R. Co., 26 L. R. Ir.428; Wilkinsonv. Downton 
(1897), 2 Q. B. 57; Dulieu v. White (1901), 2 K. B. 669 and J. E. Dunn & 
Co. v. Smith (1903), — Tex. — , 74 S. W. Rep. 576; Lewis etal v. Holmes 
(1903), 109 La. 1030, 61 L. R. A. 274, 2 Michigan Law Review 226; Morse 
v. Chesapeake & Ohio Ry. Co. 1(1903), — Ky. — , 77 S. W. Rep. 361, 2 Mich- 
igan Law Review 411. See two preceding notes. 

Tort — Libel — Privileged Communications — Irrelevant Matter in 
Pleadings. — Defendant filed an affidavit to perpetuate testimony to.be used 
to rebut fraudulent claims against her estate, and alleged in her application 
that the parties were asserting a claim to her estate "through the false, fraud- 
ulent, and malicious representations" of plaintiff, who was an attorney. On 
a demurrer for insufficient facts, Held, statements as to plaintiff were not 
privileged, and that a cause of action was stated. King v. McKissick (1903), 
— C. C. Dist. — Nevada, 126 Fed. Rep. 215. 

The court holds that the only issue raised by the application was the fact 
that a fraudulent claim was being asserted to defendant's estate. The state- 
ment as to the plaintiff being, therefore, wholly irrelevant and immaterial, is 
not a privileged communication. In reference to the privilege extended to 
allegations in pleadings,' two distinct rules prevail. The English courts 
hold the privilege to be absolute, whether the allegations be pertinent to the 
issues or not. Neweu on Slander and Libel, 460; Odgers on Libel 
and Slander, 188. A few American cases follow this holding; Runge v. 
Franklin, 72 Tex. 583; 3 L. R. A. 417; Bartlett v. Christhilf, 69 Md. 219. 
The English rule is further supported by Townshend on Slander and 
Libel, 381. The general rule prevalent in America is, however, that 
announced in the principal case. Johnson v. Brown, 13 W. Va. 73; Mc- 
Laughlin v. Cowley, 127 Mass. 316; Wilson v. Sullivan, 81 Ga. 238. For a 
review of cases bearing on this proposition, see note to Randallx. Hamilton, 
22 L. R. A. 649. 

Tort — Slander — Insanity as a Defense. — In an action for slander in 
charging plaintiff with maintaining improper relations with defendant's hus- 
band, evidence tending to establish defendant's insanity at the time of speak- 
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ing the slanderous words was introduced. The trial court was asked to 
instruct the jury that if they should find defendant to have been insane at the 
time of making the statements, such insanity would be an absolute defense. 
This charge was refused, verdict given for the plaintiff, and defendant 
appealed. Held, the instructions asked should have been given. Irvine v. 
Gibson (1904), — Ky. — , 77 S. W. Rep. 1106. 

That the court in giving this decision was not entirely free from sym- 
pathy, may be inferred from this statement : "If God does not hold account- 
able for their misdeeds those whom he suffers to be thus afflicted, shall his 
creatures entrusted with the enforcement of human laws refuse to excuse 
their ostensible evil doing? Surely not." While the general rule that a per- 
son non compos mentis is liable for his torts is well established, a few early 
cases and several text-writers have considered slander to be an exception. 
Cooley on Torts, 103; Townshend on Slander and Libel (3rd ed.) 
476. The English rule is that insanity is no defense. Odgers on Libel and 
Slander, 354. In the following cases usually cited to support the doctrine 
of the principal case it will be found that insanity was allowed to mitigate 
the damages and not as an absolute defense. Dickinson v. Barber?} Mass. 225; 
Yeatesv. Reed, 4 Blackf. (Ind.) 463; McDougal v. Coward, 95 N. C. 368. 
The weight to be given to the case of Bryant v. Jackson, 6 Hump. (Tenn.), 
199, may be judged from the following extract from the opinion, "That 
insanity is a good defense to this action (slander) as well as all others is not 
controverted." In Horner v. Marshall, 5 Munf. (Va.) 466, an injunction 
was granted restraining proceedings on a judgment obtained in a slander case 
because of defendant's insanity at the time of the publication. The theory upon 
which the decision in the principal case was based, is that an insane person 
is incapable of forming a malicious intent. This view is supported by Cooley 
on Torts, 103, and by the case of Gates v. Meredith, 7 Ind. 440. However, 
since the presumption of malice arising from the publication of slanderous 
words by a person compos mentis cannot be rebutted except upon a plea of 
privilege, (Newell on Slander and Libel, 316; Odgers on Libel and 
Slander, 264), the logic of this holding is not apparent. See on general 
topic of liability of an insane person for torts, 26 L. R. A., 153, note. 

Wills— Construction. — Counsel on both sides requested the court to 
construe the meaning of the word "between" in the following clause, "to be 
divided equally between the said survivor and our children." Appellee 
claimed that the word "between" referred to a division into two parts, thus 
giving the survivor half and the children as a class half. Held, that 
"between" should be construed to mean the same as "among" and that the 
property should be apportioned equally among the children and the survivor. 
Edwards v. Kelly (1903),— Miss.— ,35 So. Rep.418. 

This construction is undoubtedly more in accordance with the intentions 
of the testator than one founded upon an etymological difference in the 
meaning of the words "between" and "among." It is in accordance with 
what seems to be the weight of authority and the unquestionable trend of 
decisions. Rood on Wills, \\ 486-489, and notes ; Johnson v. Knight, 117 N. 
C. 122, 23 S. E. Rep. 92. In re Morrison's Estate, 138 Cal. 401, 71Pac. Rep. 
453. Kling v. Schnellbecker , 107 la. 636, 78 N. W. Rep. 673. 

Wills — Undue Influence.— Testator made a will disinheriting two of 
his sons, which was the result of undue influence exercised by the testator's 



